LIMITED POWER OF ATTORNEY;

ASSIGNMENT OF RIGHT TO APPLY FOR AND UTILIZE

BUSINESS ENERGY TAX CREDIT; WAIVER,

RELEASE AND HOLD HARMLESS AGREEMENT

Project Name:





City:






Project Address:





Project Sponsor:  





PREMISES


Project Sponsor (“Sponsor”) has or is applying for funding from the State of Oregon, acting by and through its Housing and Community Services Department (“OHCS”), to develop the Project, a multi-unit, low-income rental housing development described above.  Sponsor and OHCS (jointly hereinafter, the “parties”), seek to maximize the potential for the successful development of the Project.  One subsidy potentially available to the Sponsor for development of the Project is the Business Energy Tax Credit (“BETC”) offered through the State of Oregon, Department of Energy (“DOE”).  Sponsor has indicated that it will not be pursuing this as a source of financing for the Project.  The parties, among other things, desire to enter into this Limited Power of Attorney; Assignment of Right to Apply for and Utilize Business Energy Tax Credit; Waiver, Release and Hold Harmless Agreement (this “Agreement”).  

AGREEMENT


WHEREFORE, for good and valuable consideration, including the terms, obligations and covenants herein contained, the parties agree as follows:

1.
Limited Power of Attorney.  Sponsor hereby grants a limited power of attorney to OHCS to act in its name and on its behalf in applying to DOE for BETC funding. OHCS may exercise this power of attorney through authorized employees, agents, representatives and contractors.  In utilizing this limited power of attorney, OHCS, its employees, agents, representatives and contractors may execute documents, incur compliance obligations, and perform any other act, in the name of and on behalf of Sponsor as OHCS deems appropriate in making application for, securing a BETC award.  This limited power of attorney shall not expire, or be revoked, until the later of (a) a final determination by DOE denying BETC funding for the Project, or (b) final award of BETC funding by DOE.  OHCS may relinquish this limited power of attorney at any time by written notice to the Sponsor.

2.
Assignment of Right to Apply for and Utilize Business Energy Tax Credit.  Sponsor hereby irrevocably assigns to OHCS all rights it may possess to apply for and utilize any BETC award from DOE with respect to the Project.  As permissible, OHCS may apply in its own name, or in the name of Sponsor, for any BETC award from DOE with respect to the Project and may utilize such award for any OHCS purpose allowed by law. 

3.
Waiver, Release and Hold Harmless Agreement.  Except in the event of intentional misconduct or gross negligence by OHCS, Sponsor hereby irrevocably waives and releases any claims it may have against OHCS, whether now or in the future, arising out of or relating to this Agreement, including but not limited to its grant of the limited power of attorney or the assignment of rights herein and the use or nonuse by OHCS of such grant or assignment.  Sponsor furthermore covenants to hold OHCS harmless from claims arising from or related to its use, or nonuse, of such grant and assignment.     

4.
Governing Law; Venue. This Agreement shall be governed by the laws of the State of Oregon without regard for principles concerning conflicts of laws.  The parties hereby agree that the Marion County Circuit Court for the State of Oregon or, where necessary, the U.S. District Court for the District of Oregon, shall have exclusive jurisdiction over any action brought or maintained by or against the one or more of the parties under this Agreement or in any way relating to the transactions contemplated hereby. Sponsor hereby acknowledges and agrees to the in personam jurisdiction of such courts.

5.
Amendments.  This Agreement may be amended only by a written instrument executed by the parties hereto. 

6.
Severability. If any provision of this Agreement shall be invalid, illegal or unenforceable, the validity, legality and enforceability of the remaining portions hereof shall not in any way be affected or impaired thereby.

7.
No Limitations on Actions of OHCS in Exercise of Its Governmental Powers. Nothing in this Agreement is intended, nor shall it be construed, to in any way limit the actions of OHCS in the exercise of its governmental powers. It is the express intention of the parties hereto that OHCS shall retain the full right and ability to exercise its governmental powers with respect to the Sponsor, the Project, and the transactions contemplated by this Agreement to the same extent as if it were not a party to this Agreement or the transactions contemplated thereby, and in no event shall OHCS have any liability in contract arising under this Agreement by virtue of any exercise of its governmental powers.

8.
Time of the Essence.  Time is of the essence in the performance of the obligations of this Agreement.


IT IS SO AGREED this ___ day of _______________, 20__.

OHCS






SPONSOR

The State of Oregon, acting by and through its

Sponsor Name:
Housing and Community Services Department

By:  ________________________________ 

By:  ______________________________ 

Title:  Housing Division Administrator


Title:  ____________________________

STATE OF OREGON


) 


) ss.

COUNTY OF MARION
)

The foregoing instrument was acknowledged before me this ______ day of

, 20____ by Robert Gillespie who is the Housing Division Administrator, on behalf of the State of Oregon, acting by and through its Housing and Community Services Department.
Notary Public for Oregon


My Commission Expires:  


STATE OF OREGON
)


) ss.

COUNTY OF _______________ 
)

The foregoing instrument was acknowledged before me this            day of       

          20         , by 



            , who is the ________________________________________ on behalf of 






.
Notary Public for Oregon





My Commission Expires:  
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